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RESPECTING THE BRIEF FOR APPELLEE 
BLOCHMAN. 


The brief of appellee Blochman concludes ‘with the 
assertion “that the decree of the trial court should be 
athrimed.”’ 

This, we submit, is literally all that is open to Bloch- 
man to ask in answer to the pending appeal, for the plain 
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reason that Blochman has taken no appeal and there- 
fore lids no standing to complain oi the decree or the 
court below, which, after elaborate argument, over- 
ruled each contention made in this brief for Blochman. 


This being so, it seems to be both immaterial and ir- 
relevant to follow an argument over questions which 
are not involved in the appeal or assignments of error. 
Nevertheless, in view of the brief, it may be pardonable 
to advert, as briefly as may be, to the undisputed facts 
as to the time when, and the circumstances under which, 
the plaintiff acquired title to the 40 acres of land in 
question, which it is now claimed for Blochman it had 
no right to convey to the Union Title and Trust Com- 
pany. 

It appears from the record that, on June 9th, 1886, 
D. C. Reed, being the owner of the land described in 
the amended complaint conveyed it to one Chas. B. 
Kountze, who thus acquired the title to the same for 
himself and his brothers Augustus Kountze, Luther 
Kountze and Herman Kountze, as tenants in common 
in equal shares, and conveyance was made by said 
Charles B. Kountze to his said brothers accordingly. 
The title thus stood in the four brothers until Augustus 
Kountze died. The four brothers also held title to lands 
in various other states as tenants in common, in sonie of 
which their interests were equal, and in others unequal. 
After the death of the said brother and the consequent 
experience of the difficulties and complications attend- 
ant upon adjusting the interests by succession to their 
deceased ‘co-owner, and of converting into money the 
properties so held, and, realizing that like complica- 
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tions would occur upon the death of others of the ten- 
ants in common, the persons interested in said lands de- 
cided to form a corporation, composed of the co-owners 
and to make conveyance to it of their several interests 
it all such lands in the several states, and to receive 
stock in the corporation corresponding in amount to 


their respective interests. 


Accordingly members of the JSountze family or- 
ganized under the laws of Nebraska, the complainant 
corporation with a capital stock of $2,500,000.00. All 
the surviving brothers and the successors in interest andl 
also the adnunistrator of the deceased brother, by deeds 
at various dates from May, 1893, to November, 1895, 
conveyed their interests in the lands so acquired in the 
several states, including the said land in California, to 
the corporation. (Tr., pp. 307-8, conveyances desig- 
Havedeasuaw Gand by) Alliotthese conveyance. or 
the said tract in California having been made prior to 
February 7, 1896, on that date all such conveyances 
Mere Tecorded im) the Recorders oiiee m the County of 
San Diego, State of California. 


Complainant held the title to said land from the time 
it acquired it down to the date of the conveyance to the 
Union Title and Trust Company, and the execution of 
the so-called trust agreement set forth in the complaint, 
to-wit, September 15, 1912. 

Complainant during all of said period paid the state, 
county and municipal taxes assessed against said prop- 
erty. It made no use of it nor derived any rents, income 
or revenue from it, nor in any way did any business 
with it further than to passively hold and protect its 
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ownership, in the course of which it prosecuted a suit to 
resist a street assessment; and in April, 1904, it made 
a voluntary conveyance as a gift to the City of San 
Diego, of a portion of said property for street purposes. 


Under date of September 15, 1912, a sale of said land 
was consummated by complainant to L. A. Blochman, 
through one I. B. Porter, as broker, for the sum of $150,- 
000. Porter received a commission as such broker which 
he shared with Blochman. At the request of Blochman 
the title was conveyed by complainant to the Union 
Title and Trust Company, a California corporation, and 
it executed the declaration of trust set forth in the com- 
plaint to which complainant and said Blochman became 
subscribing parties. At the time of the execution and 
delivery of said deed to the Union Title and Trust Com- 
pany, and the contemporaneous execution and delivery 
of said trust agreement, Blochman paid $25,000 of the 
purchase price, leaving $125,000 to be paid as set forth 
in the trust agreement. 

Other than as stated above, the complainant never 
owned any property or had any business transaction in 
California; nor opened any office in California, nor ex- 
ercised or intended to exercise any other of its cor- 
porate powers i this State, ( Vr., pp. 301-331.) 

Upon these facts, unless it is desired by the Court, we 
shall indulge in no extended arguinent or citation of au- 
thorities beyond the bare statement of the statutes of 
the state in force when the plaintiff acquired this prop- 
erty and of the principles which, if the question were he- 
fore the court, would forbid that the statute amend- 
ing Section 410 of the Civil Code in 1911, should be 
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construed as having operated retroactively to destroy 
the right of the plaintiff corporation to sell and convey 
the 40 acres so acquired, to the end that it might with- 
draw front the state. 


At the time when the corporation acquired said tract 
of land in California, the following provision in the 
Civil Code was and still remains in force, to-wit: 

occ. 071 \vho May Ovdan Property. ny 
person whether citizen or alien, may take, hold, and 
dispose of property, real or personal, within this 
Sialic. 

The only statutory provision special to foreign cor- 
porations in force at the time complainant acquired this 
land was that approved April 1, 1872 (Stat. 1871-2, p. 
826), which was as follows: 

“Section 1. Every corporation heretofore cre- 
ated by the laws of any other state and doing busi- 
ness in this state, shall within one hundred and 
twenty days after the passage of this Act, and any 
corporation hereafter created and doing business 
in this state, within sixty days from the time of 
commencing to do business in this state, designate 
some person residing in the county in which the 
principal place of business of said corporation in 
this state is, upon whom process issued by auth- 
ority of or under any law of this state may he 
served, and within the time aforesaid, shall file 
such designation in the office of the Secretary of 
State; and a copy of such designation, duly certi- 
fied by said officer, shall be evidence of such ap- 
pointment; and it shall be lawful to serve on such 
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person so designated any process isstied as afore- 
said. Such service shall be made on such person in 
such manner as shall be prescribed in case of ser- 
vice required to be made on foreign corporations, 
and such service shall be deemed to be a valid ser- 
mice (herent. 

“sec. 2. Every corporation created by the laws 
of any other state, which shall fail to comply with 
the provisions of the first section of this statute, 
shall be denied the benefit of the statutes of this 
state limiting the time for the conmencement of 
actions. 

"See, 3. Every corporation created by thelaws 
of any other state, which shall comply with the pro- 
visions of the first section of this statute shall be 
entitled to the benefit of the statutes of this state 
limiting the time for the commencement of civil 
actions.” 

The concrete proposition to establish which the ex- 
tensive brief for Blochman is devoted, comes to this: 
That, although the plaintiff had acquired the title to 
this 40-acre tract in accordance with the laws of Cali- 
fornia and in a perfectly lawful manner, at the time 
when it recorded its deeds in February, 1896, the Leg- 
islature of California, by the amendment of 1911, of 
Section 410 of the Civil Code, took away from it the 
power to convey this property to the Union Title and 
Trust Company on September 15, 1912, pursuant to the 
sale made to Blochman; and that such conveyance was 
ab initio and remains for that reason illegal and void. 
The position taken seems to be that the jus disponendi 
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as to this property rested in comity only, and that, there- 
fore, the right and power to convey might be burdened, 
hampered, limited or entirely taken away at the pleas- 
ure of the state, upon some theory of power reserved 
Dye oecricmulee wtiicie NIT ot the Constitution O1sthe 
State to withdraw from said comity. (Brief, pp. 14- 
26-27.) 

To this we beg to say, that if called upon by the court 
to do so, we are prepared to maintain upon principle and 
authority in answer to the several contentions for the 
defendant Blochman, based on Sections 405-406-408 
and 410 of the Civil Code, the following propositions: 

First. That the plea in abatement is not maintain- 
able, either as an original proposition; nor since the fil- 
ing of the articles of incorporation pending this suit, as 
alleged and proved by the documentary evidence on file. 

Second. That the acts of complainant in holding 
and selling and conveying its tract of land was not “do- 
ing business” within the meaning of these statutes. 

Third. That the statute, when properly construed, 
is not retroactive upon the title of complainant acquired 
prior to the act. 

Fourth. That if construed to operate retroactively 
upon complainant's title to impose conditions upon its 
right to sell and convey, it would be unconstitutional 
and void. 

(a) As impairing the obligation of the contract by 
which complainant acquired the property. 

(b) As depriving complainant of its property with- 
out due process of law and denying to it the equal pro- 
tection of the law. 
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(c) As enforcing filing fees which are in essence a 
tax upon the property of complainant without, as well 
as within, the state. 

(d) And as imposing a penalty for holding prop- 
erty acquired before the statute and therefore er post 
CHO. 


ie 
RESPECTING THE BRIEF FOR THE TRUSTEE. 


Trustee was under obligation to refrain froin releasing 
any part of the security for plaintiffs purchase money 
because of the non-compliance by Blochman with his 
covenants in case he elected to sub-divide, to expend 
not less than $25,000.00 In preparing the jo-acre tract 
for sale. 


The plaintiff insists upon the position argued in the 
opening brief for it (p. 56 ef seq.) that the right of 
Blochman or his assignee to sell subdivisions of the tract 
and to releases thereof, when sold, from plaintiff's equit- 
able mortgage, was subject to the condition precedent, 
among others, that $25,000 had been expended in 1m- 
provements on the tract; and also, that the trustee was 
in duty hound to know that this condition precedent had 
been performed before it had any authority to do any act 
to impair plaintiff's security upon the whole tract for 
any part of the purchase money remaiming unpaid. 

Against this position it is contended that either the 
trustee was under no obligation to pay any attention to 
this condition, or, if it was under obligation to see that 
it had heen performed, that plaintiff waived the condi- 


tion by accepting the money paid by Blochman to apply 
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upon his overdue obligations for interest and principal 
of the purchase price. 


The failure on the part of the trustee to advise plain- 
tiff until long after it turned over to plaintiff the pay- 
iments mace fume SO) 1913; and October 15, 1913) 07 
the important fact that it had executed the map of La 
Binda Tract on January 27, 1913, and that the map was 
filed March 5, 1913, and that the trustee had attempted 
to release certain lots from plaintiff's equitable mort- 
gage; and the fact that no hint of these things was 
given to plaintiff by the trustee prior to the receipt of 
the letter written to plaintiff's counsel December 24, 
PONS (Ir, p. 538), m1 answer to a direct inquiry made 
(ii Jos soueht 10 be excusediin the brier tome 
trustee (Tr., p. 8-13) by the contention that plaintiff 
ought to have inferred these things by a course of ratio- 
cination from premises found in the contents of a letter 
OM) biocaman wiitten April +, 1913 (lr, p 456). 

In this letter Blochman seeks to excuse his delay in 
paying interest by saying he had sold to one Hampton; 
that it took Hampton about two months to have /izs map 
accepted by the City Council; that the cost of improv- 
ing the property would probably be something like 
$75,000 and that the best part of the season had gone 
by before Hampton was in position to make any sales, 
and that he had sold up to date only two lots in the tract. 
(This, by the way, was the first and last reference to a 
sale of two lots, and like all the other activities of Hamp- 
ton, this transaction came to naught. ) 

We submit that this letter was very far from giving 
notice that Blochman as the beneficiary, who alone was 
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authorized or empowered by the contract to do so, had 
presented to the trustee for signature, a map or plat 
subdividing the land; or that the trustee had signed or 
acknowledged such a map, or that $25,000 had not been 
expended in improving the property; or that the trus- 
tee would do any act with intent to “release” any lots 
from the lien to secure plaintiff’s purchase money. 

Indeed, so far as this letter is concerned, Blochman’s 
intimation is that he had made provision through 
Hampton for improvements already made and secured 
to be made and to cost approximately $75,000, for the 
letter contains the following statement: 

“Finally the City held him up and compelled him 
to put up a bond to pay for all sewer and water 
pipes on the tract, and the Gas & Electric and Tele- 
phone Companies compelled him to pay for all the 
wires and pipe so that the cost of improving this 
property will probably be something like $75,000.” 

This letter was calculated to induce plaintiff to believe 
that a bond had been given satisfactory to the City of 
San Diego for payment of all sewer and water pipes on 
the tract; and that the gas, electric and telephone com- 
panies had compelled him to pay for all wires and pipes, 
so that the cost of improving the property would amount 
to $75,000. 

This, we submit, was virtually a statement on the part 
of Blochman that he had procured compliance with his 
covenant to expend at least $25,000 in preparation of 
the property for sale, but confessedly, this whole Hamp- 
ton episode proved to be wholly illusory. 

As to Hampton and his map referred to in Blochman’s 
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letter of April 4, 1913, plaintiff heard nothing more 
until April 30, 1913, when the trustee sent to plaintiff 
the telegram (Ex. 25, Ir., p. 476), “Hampton omarely 
eliminated”. The natural inference was that all his 
works including his map went with him; unques- 
tionably all his sales went with him, for not one of them 
survived. Certain it is, and that is the vital thing, that 
the trustee gave no hint that it had executed that or 
any other map, or that any such map had been filed, or 
that the subdivision had been actually effected, until 
in an inquiry transmitted by Mr. Congdon, as counsel 
rom plain ma lis letter on December 19) 1915 (exe 7). 
there was vouchsafed the scant information contained 
iei@entasices letter or WecembersZ+. 193 1( ix aol, 
but this was long after the trustee had dealt on Bloch- 
man’s and his Syndicate’s orders with all the 30 lots; 
of all of which plaintiff had not had the slightest sus- 
picion. Neither Blochman himself, nor anyone for him, 
did anything toward compliance with this covenant to 
expend not less than $25,000 in preparation of the tract 
for sale. 

On April 30, 1912, the trustee wired the following 
(Ex. 25, Tr., p. 476) in which it took the responsibility 
of assuring plaintiff that, 

“Company now being formed by _ responsible 
people to take over Kountz Tract. We stronely 
advise twenty days extension of payment. Hamp- 
ton entirely eliminated, new company strong and 
active.” 

Here we note the express statement in the brief, page 
14, to-wit: 
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“And the record does not connect in any wise the 
trustee’s telegram about ‘Company now _ being 
formed’ with the La Binda Park Syndicate which 
had already been formed and had acquired Bloch- 
mans interest.” 


But the record shows that the letter from Blochman 
to the trustee, dated on the same date as this telegram, 
to-wit: April 30, 1913 (Ex. 26), advised the trustee of 
the transfer made on April 28, to the La Binda Park 
Syndicate, setting forth the names of the officers. 

What company other than the La Binda Park Syn- 
dicate was referred to in this telegram in connection 
with the advice for the twenty days’ extension, the 
trustee does not suggest. 

To say the least, it is a reflection upon the soundness 
of the advice to give a twenty day extension, to now 
suggest that it was given upon the strength of the form- 
ation of some unknown company, the secret and myth 
concerning which is, and as we suspect will forever re- 
main, with this trustee. Dut this much is true, that an 
extension was obtained from and given by plaintiff, 
ending the 27th day of June, 1913 (IEx. No. 47), and 
this gave time for the manipulations evidenced by the 
“Alpha”, “Beta”, “Delta” and “Gamma” transactions. 


The trustee was an express party to the covenant by 
which Blochman agreed to expend at least $25,000 in 
preparation of the subdivision for sale, and being so, 
owed to plaintiff the duty of keeping plaintiff's se- 
curity intact so long as that covenant was unper- 


formed. 
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We desire to avoid repeating the discussion made at 
length in the Opening Brief, pages 49-73, of the gen- 
eral proposition that the defaults by Blochman in per- 
formance of his covenants to make improvements, to 
pay interest and principal, at all events strictly at the 
times fixed, and to pay the City, State and County taxes, 
which became liens respectively in January and March, 
1913 (Tr., p. 442), disentitled Blochman to enforce the 
provision as to partial releases. 


But, in view of the position taken as illustrated by the 
assertion (pages 42-43 of the brief for trustee), where 
it is said: 

“The trustee had nothing to do with the expend- 
iture of any part of the $25,000,” etc, 

we recur here to a special feature connected with the 
default in making the 1mprovements which Blochman 
covenanted to make on electing to subdivide, which was 
not specifically discussed in our opening brief. We, 
therefore, supplement the former discussion of this par- 
ticular feature as a challenge to the contention illus- 
trated by the following statement, page 7 of the brief, 
to-wit: 

“There was no duty imposed on the trustee to 
see that Blochman’s covenants, or any of them, 
were kept.” 

(And see the similar statement at the bottom of page 
leror tite Drier). 

The clause in the trust agreement which embodies 
the covenant of Blochman relating to the expenditure 
of at least $25,000 in preparation of the tract for sale 
is as follows: 
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“It is understood and agreed by the trustee, 
beneficiary and the payee herein inentioned, that 
the said real property may be subdivided into 
sinaller tracts, lots, blocks or subdivisions, and that 
the signature of the trustee herein to the pro- 
prietor’s acknowledgement of the map or plat of 
said subdivision shall bind all the parties hereto; 
and the said trustee is hereby authorized and di- 
rected to sign and acknowledge as proprietor such 
ap or plat subdividing said land as shall be pre- 
sented to it for signature by the beneficiary here- 
under; and it being understood and agreed that 
said land when subdivided as aforesaid shall have 
and contain in addition to the streets, alleys and 
public grounds, at least two hundred and fifty lots, 
none of which shall have a street frontage of more 
than fifty-five feet, except corner lots which may 
have a frontage of not more than one hundred feet ; 
and it being further understood and agreed that said 
beneficiary will expend in the subdivision, laying 
out, platting and preparation for sale of said real 
property at least the sum of twenty-five thousand 
dollars ($25,000) or more before the first day of 
Merci, 1915.” 


We submit that this paragraph makes the trustee as 
well, and as explicitly, as the plaintiff itself, a covenantee 
of Blochman as the obligor in his covenant as to this ex- 
penditure to be made for the improvement of the tract 
in preparation for sale. The first clause of this para- 


Srapl reads. 
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“It is understood and agreed by the trustee, bene- 
Heitieedmnany ce smeretimmlentioncar "etc. 
The last clause of the paragraph reads: 


“And it being further understood and agreed that 
said beneficiary will expend in the subdivision, lay- 
ing out, platting and preparation for sale of said 
real property at least the sum of twenty-five thou- 
eanidmdollance( 325,000) or more before the first 
day of March, 1913.” 

Who are the parties to this further understanding and 
agreement? They must be and are the three parties 
named in the introductory clause of the paragraph; and 
the trustee stands at the head of the three named parties 
to the agreement. 

And why should the trustee not be made a party to 
the agreement requiring these improvements to be 
made before the integrity of plaintiff's security should 
be broken into by the sales of subdivisions as contem- 
plated? The plaintiff's interest in this covenant was as 
a part of a quid pro quo for the militation against the 
entirety of its security for the unpaid purchase money 
which was involved in its consent to the subdivision of 
the tract, and to the sale in parcels. In other words, 
this covenant was in the interest of plaintiff's security. 
But that security itself was entrusted to the trustee for 
the non-resident payee. Was it not logical, proper and 
reasonable thus also to commit to the trustee the inci- 
dents and safeguards to that security which were em- 
bodied in this covenant to make improvements contin- 
gent upon election to make and the making of the sub- 
division? 
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Why should the incident of the security not go into 
the same trust with the principal of the security? There 
is every propriety that the contract should so provide; 
and that it does so provide, we submit, is the express 
provision of the trust agreement. 

isticie the thistee wacmilmtne Interest on thempayece, 
made a covenantee in this agreement of Blochman to 
make tmprovements, then what right and power had the 
Mistce ve enforce thistcevecnam., | Ilere we toucheiie 
nerve of the trustee’s contention made at page 7 of its 
brief, and restated in the second conclusion stated at 
page 104, and the fifth submission on page 106. 

It is said on page 7, respecting the obligation of the 
ISTEC:: 

“Responsibility 1s present only where duty ex- 
ists, and between responsibility and duty there must 
be an equal balance. There was no duty imposed 
on the trustee to see that Blochman’s covenants, or 
any of them, were kept. Furthermore, its powers 
were either dormant or passive, not active.” 

To this we reply, that if the trustee, holding the legal 
title for plaintiff's security was a covenantee in behalf 
of plaintiff in this obligation of Blochman, then it had 
the security for enforcing this covenant in its hands. It 
could remain “passive” and refuse to deed out a singic 
parcel so long as that covenant remained unperformed. 
The power that was “dormant” was the power to con- 
vey and thus release, or impair to the extent of the con- 
veyance, the payee’s security, so long as Blochman failed 
to perform this condition precedent to his right to break 
in upon the integrity of plaintiff's security. 
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The trustee’s duty to convey a single parcel would 
only become “active” after compliance with this condi- 
tion precedent as well as after the strict compliance 
made with the other covenants of Blochman. 


We submit that where, as here, a contract right is 
given to the trustee respecting the security for the payee, 
a “duty” arises to see that the benefit of that covenant 
is not frittered away. But that duty is what 1s flatly 
repudiated by the brief for the trustee. And that duty 
was disregarded by the trustee in its attempt to convey, 
or to undertake any new trust as to any of the 30 lots 
in question, adverse to the trust which it had undertaken 
for plaintiff. As was said in Aisa vs. The Mercantile 
Trust Co., 53 Cal. Dec. at page 300: 


“Appellant cites authorities to the effect that a 
trustee owed a duty to the bondholder of preserva- 
tion and protection of the security. This is un- 
doubtedly true if the means of defense are known 
to the trustee or may with diligence be discovered. 
(Guthbest vs. Chawuet, 136 N. Y. 326-332.)* 


Mirai does the trustee Mean by the teri “rclease’ as 
applied to the transactions in evidence? 


The trustee at no time mace any conveyance of any 
Gimuilece 90 lorere<cept as to ihe five lots 5, D, F, Hiand 
J, im Block 3, on March 21, 1914, to Haskins. This deed 
was made pursuant to the order given by Blochman 
under date June 28, 1913 (ix. 102, p. 570), and after 
the explicit request by plaintiff that the trustee should 
not divest itself of the lewall ele (A joe OS). 
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The conveyance made to the Union Trust Company 
DyethewWinomn Witle& Uist Company of Lowe Win 
Block 5 was a mere shifting of the trust from the orig- 
inal trustee to a segment of itself created by the fissure 
in the original corporation resulting in the two corpora- 
tions, Union Tithe Company and Union Trust Company ; 
and such conveyance constitutes no real parting with 
iemtitle py the thiistee: 


As to all of the 30 lots other than the five deeded to 
the defendant Haskins, the legal title stands precisely 
where the conveyance from plaintiff to the Union Title 
& Trust Company, now the Union Title Company, put 
it; and where, as so vested, it was charged with the trust 
to secure payment of the plaintiff's purchase money. 

Therefore, when the brief for the trustee speaks free- 
Iymot release “ot these lotssirom the trust swhich con- 
stituted an equitable mortgage for plaintiff, we are to 
inquire in what these alleged “releases” consist. 

Upon examination of the record in this behalf, it ap- 
pears that the so-called “releases” involved no change in 
the legal and record title to 24 of these 30 lots, and that 
aso ome ol tlie remaining six of them there Was a iicre 
shifting by the trustee to a subdivision of itself. As to 
all but the Haskins lots, the legal title stands just where 
plaintiff's deed of September 15th, 1912, to the Union 
Title and Trust Company vested it, and upon which it 
issued its declaration of trust by which plaintiff's equit- 
able mortgage was declared. 

These so-called “releases” then, so far as the said 25 
lots are concerned, consisted simply and solely of orders 
from Blochman upon the trustee holding the title for 
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plaintiff's security, requesting such trustee either to 
make deeds or issue new declarations of trust for the 
lots specified in the order, in favor of the persons named 
fiminerordcr sor tie acceptance Of these orders by ‘the 
iriistee; and Of its acting upon them in all cases except 
that of Haskins as to five lots, not by executing any con- 
veyance but by executing a new declaration of trust to 
the persons named in the order, or to their endorsees 
of the order. These new declarations of trust and sub- 
declarations of like character, multiplied into intricate 
and bewildering complexities and were kept profoundly 
secret, not only from the public but from this plaintiff, 
until it dragged out of the trustee by direct demand the 
bare admission contained in its letter of September 24, 
DSmuiaie anime of lots mave heemacteased, sis 
78-81.) 

This, as we have sufficiently pointed out, was the 
first intimation given by the trustee of its dealings with 
these lots; but as to any details of such releases in re- 
spect of how, and how many, or in whose favor, the 
trustee gave no information then and peremptorily re- 
fused subsequently, on March 16, 1914, to make any 
disclosure. (Tr., pp. 362-3; 423-425.) 

The next information received by plaintiff concern- 
ing the manipulations of these lots was when Porter 
for the first time revealed something in detail of the 
transactions to Mr. Grimmel, the secretary of plaintiff, 
at his interview January 4, 1914, at the office of the 
plaintiff at Omaha, much to the surprise of Mr. Grim- 
mel, who had conducted all of the correspondence with 
the trustee and Blochman. We invite attention to this 
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testimomy, (li, pp. 353-357) See also on the same 
subject, Porter's interview with Mr. Congdon on Jan- 
Wary te, 1914 im Ins omeerat Omaha, of winch vin 
Congdon says (Tr., p. 364), “In our conversation he 
informed me that some 30 lots had been released, but 
what he meant by ‘released’ I did not fully comprehend.” 


Thus it appears that plaintiff all unwittingly to it had 
been coninitted by the trustee, to a series of complex- 
ities relating to its security for its purchase money, but 
with whom and how, was kept in deep secrecy by the 
Lie Siete 

The point is now made in the argument that though 
the plaintiff was actually prevented by the trustee from 
learning who were the cestuis que trust created by 
these hidden trusts until the compulsions of the trial re- 
vealed them, that there is defect here of necessary parties 
defendant, because certain of the beneficiaries of these 
secret trusts are not made defendants. 

To this we reply later. But we are immediately con- 
cerned with the inquiry as to how these new and ad- 
verse secret trusts could operate to “release” any lots 
from plaintiff's equitable mortgage, seeing that the legal 
title remained unchanged, and in view of the further 
fact that there is not a single writing in evidence which 
purports in terms to make a release of a single lot from 
the declaration of trust to which the trustee, the plaintiff 
and Blochman were parties except as implied in the 
deed to Haskins. All that was done with that exception 
was to mount new declarations and sub-declarations of 
trust upon this original trust for plaintiff. These “re- 


leases” are then mere mental operations on the part of 
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the trustee, and secret at that; all that was done as to 
25 of these lots was to declare new and conflicting 
trusts. The profound conflict of this system of holding 
properties in such secret and shifting trusts, with the 
policy of recording laws, of this state, is apparent. 
Naturally, as is well known, there is a deadly hostility 
on the part of corporations in this business to publicity 
and especially to the Torrens Act which compels pub- 
licity. 

willbe noted that on jage 39 of the briet it is stated 
that Blochman 

“desiring to avail himself of the benefits to be de- 
rived from the privacy of a Declaration of Trust 
arranged with plaintiff for a conveyance direct to 
file Thtisteerailc imerctcation Or siicla a cleed oi tiie 
by the agreement securing the unpaid purchase 
price to plaintiff.” 

It may be imagined that the plaintiff now understands 
the complications into which its concession to Blochman 
in this matter has involved it. 

Moreover, the releases contemplated by the contract 
are only such as are consequent upon deeds rightfully 
made by the trustee. 

There is nothing in the agreement which authorized 
the trustee to give mortgages or liens on, or hypothe- 
cations of the lots in any form, at the instance of Bloch- 
man, or La Binda Park Syndicate, which should be or 
could be superior to plaintiff's prior lien for the purchase 
money. 

We submit that inasmuch as the legal title to these 25 
lots remains standing of record in the trustee, just as 
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originally conveyed to it for plaintiff's security, there 
has been no release of them, even 1n form as well as not 
in right or substance, from plaintiff's equitable mort- 
gage. 

Whatever effect these Declarations of Trust made on 
tie orders of Blochinanvor Ea Binda Park Syndicate, 
ay have on the purchaser's equitable estate, they, by 
the very form, as well as by the substance of the trans- 
actions, bind nothing but the equitable interest of Bloch- 
Moweor Miss oyndicate, amare imelective 10 overredcn 


the plaintiff's lien and prior equity. 


THE KIBLER AND HASKINS TRANSACTIONS. 


In view of the arguments in support of the Kubler 
aAmcdelilaskins transactions, supuaiied in the briefs ion 
appellants, we further submit the following upon that 
subject: 

These transactions of Blochman and his Syndicate 
with the Kiblers and with Haskins are entirely similar 
in their origin, and differ only in their later history in 
that the trustee made a conveyance to Haskins of the 
five lots covered by the Blochman order to him on March 
2) WON and atter request by plaimtit anc tle trustee 
to make no conveyances; whereas, as respects the eight 
lots covered by the two Nibler orders, no conveyance 
has been made by the trustee, but only Declarations of 
Trust by it on the orders of the Kiblers to the institu- 
tion and persons from whom they borrowed $5000.00 
which they paid to Blochman or his Syndicate, and 
which was paid over to the trustee to apply on plaintiff's 


debt. 


aS 


It will be noted that Charles Kibler and Louise R. 
Kibler are husband and wife, and that their transaction 
in borrowing the money which they paid to Blochman 
for the 50 shares of preferred stock is conclusively 
shown by the evidence to have been a community trans- 
action, and that the title to said stock, as well as any 
interest they acquired in the eight lots became com- 
munity property of Kibler and wife, and therefore that 
such community rights are fully represented in this liti- 
gation by the husband. 


This much, we submit, is clearly true, concerning 
both the Kibler and Haskins transactions with Bloch- 
man and La Binda Park Syndicate; that Kibler and 
Haskins each bargained with the Syndicate to buy 50 
shares of the preferred stock of the Syndicate at the par 
value of each block of $5000.00, which was the price at 
which the resolution of the Syndicate board required 
Woe Salles we be imme (Mir, pe s.2 )e nate qlee imeaires 
to each for 50 shares were issued to them June 26, 1913 
(ip oc) thaproneiitne 23.1913, Blochiman siened 
the orders, bearing that date, on the trustee to deed the 
eight lots to the Kiblers and the five lots to Haskins; 
and that Blochman on the 28th day of June, 1913, paid 
the $5000.00 which he had received from the Kiblers 
and the $5000.00 which he had received from Haskins 
in these stock transactions, to the trustee. (Ex. 92, Tr., 
ee eon lO5n tap. 0/1; Ex) 102, Tr. p. 570) aan 
is also true that at that time the La Binda Park Syndi- 
cate had assumed and agreed with Blochman to pay to 
plaintiff the purchase money debt. (Tr., p. 446.) 


It is claimed (brief for trustee, pages 34-35) that 
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there is no evidence that the trustee had any notice of 
these stock transactions when it accepted these three 
orders; but this overlooks the fact that, according to 
the testimony of Mir. Taggart, the trust officer, there 
was a discussion participated in by Nibler, representing 
himself and Haskins, Blochman, Porter and Taggart, 
on the 28th day of June, 1913, at the trustee's office, 
which occupied several hours. (Tr., p. 375-6.) 

That in the course of that conference these orders 
were written by Taggart; that, in accordance with what 
was then told him by those other parties, in drawing the 
Haskins order he made an endorsement on it as shown 
Gir 570 je to-wit: 

“The within property to be held in trust for one 
year after date to secure.” 

followed by the words with a line drawn through them: 

“La Binda Park Syndicate for the payment of 
50 shares of preferred stock.” 

This endorsement was evidently incomplete. Mr. 
Taggart explains as follows (Tr., p. 378): 

“The order, exhibit 102, was first accepted, then 
the notation was endorsed upon the back of it and 
we discussed the matter and I found that it was 
really a matter foreign to our duties, which I did 
not want to attend to, and I said to Mr. Kubler that 
I would rather that the La Binda Park Syndicate 
and Mr. Haskins handle that matter between them- 
selves. Mr. Blochman represented the La Binda 
Syndicate, and Mr. Kibler represented Mr. Has- 
kins, Mr. Porter was there, and they agreed to at- 
tend to the matter between themselves, and T made 
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the erasure in the endorsement in my own hand- 
writing, I started to write it at the dictation of 
either Mr. Blochinan or Mr. Ribler; I cannot say 
who dictated it because they explained the circum- 
stances to me, and | might have written this on 
here at my own instigation and then afterwards 
discussed it further and decided that I did not care 
to mix up further on it. It entailed more work 
than I cared to attend to. It was finally understood 
that this endorsement was to be of no effect, and 
was scratched out.” 


We submit that the evidence does show that the trus- 
tee was advised of these stock transactions. The other 
testimony upon the subject of the Kibler and Haskins 
deals with Blochman and his Syndicate is found in the 
transcript as follows: that of Porter at pages 381-404 
and pages 437-8; Haskins, page 406, and Kibler, page 
434. 

The question recurs: What right did the Kiblers and 
Haskins acquire by these stock and lot transactions to 
displace plaintiff's lien upon the 13 lots, and what power 
had the trustee, who knew the facts, to deed to Haskins, 
or to declare a trust adverse to plaintiff’s security upon 
orders given by the Kiblers? 

Since the purchase of this preferred stock by Kibler 
and Haskins never was rescinded, and since they re- 
main standing as registered owners each of 50 shares of 
this stock which there was no authority to sell at less than 
par, we submit that at least as between them and the 
plaintiff, a creditor of the Syndicate for the debt se- 
cured on these lots, the payment of $5000.00 each to the 
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Syndicate which it applied on the overdue portion of 
the debt, must be referred to the stock purchase and in 
no wise to the discharge of the lots from plaintiff's 
prior lien. 

The equity of plaintiff as a creditor of the Syndicate 
and as the holder of the prior purchase money lien is, as 
to these lots, superior to any imaginable equity of the 
stockholders of the corporation, who have paid up the 
price of their stock; and its lien is superior both in time 


aid in rieht. 


To the contention made in the brief for Haskins, as 
welleacssin other briets that thetmustee was the agent 
of plaintiff and that Haskins was a third party dealing 
at arm's length with the trustee, and that the trustee by 
its acts in reference to the trust property bound the ap- 
pellant (Brief, p. 10) we undertake to reply under the 


next heading in this brief. 


IN, 


REPLY TO ARGUMENT THAT PLAINTIFF IS ES- 
TOPPED TO OBJECT TO DISPLACEMENT OF ITS 
LIEN BECAUSE IT HAS NOT REFUNDED THE 
PAYMENTS MADE BY BLOCHMAN OR HIS SYN- 
DICATE UPON THE PURCHASE MONEY DEBT 
OWED TO PLAINTIFF. 


In each of the three briefs, and most surprisingly in 
the brief for the trustee itself, occurs the argument that 
if plaintiff does not wish to submit to the supposed “re- 
lease” of these 30 lots from its prior lien for its pur- 


chase money it is under some equity to refund the pay- 
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ments made by Blochman and his Syndicate on the pur- 
chase money debt. 


This argument proceeds upon the basis that granting 
that the trustee exceeded its authority in its attempt to 
supersede plaintiff's security on these 30 lots, it is es- 
topped from rescinding the unauthorized “release” un- 
less it first refunds the payments made by Blochman or 
his Syndicate with money which they obtained upon the 
orders given by them upon the trustee to United States 
National Bank, to Haskins, and to the Kiblers (Exs. 
COmilienieoto C2) lire p. 5555 103) It, pes7l eeinien 
were acted upon by the trustee and upon the Declaration 
Om lrust made iy the trustee, ili favor ot Steckatee (11, 
575). To whom it is imagined that such restoration 
should be made, is not suggested. 

But, if the trustee exceeded its authority in its at- 
tempts to displace plaintiff's hen, then all concerned in 
this transaction are charged with notice of that fact; 
for it is undisputable that all persons who dealt with 
Blochman or his Syndicate respecting their equities in 
these lots, and especially since the legal title securing 
the plaintiff's equitable mortgage remained in the trus- 
tee in its original form, are conclusively bound by the 
same limitations as Blochman himself. And since the 
trustee was bound by the same limitations as Blochman, 
it could no more confer rights in conflict with its trust 
for plaintiff than Blochman or his Syndicate themselves 
could. So far as the receipt of this money by plaintiff 
Was concerned, it received it as payment upon its debt 
from money owned by Blochman and his Syndicate; 
the debt upon which it was applied was overdue and un- 
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disputed, and plaintiff had no knowledge of how or from 
whom Blochman or his Syndicate had acquired this 
maney; and plaintiff had no responsibility in that be- 
half. 


There is not to be indulged the preposterous assump- 
tion that it was the trustee, as plaintiff's agent, that bor- 
rowed the money from the United States National Bank 
and from Steckatee; or, that it was the trustee who sold 
the preferred stock in the La Binda Park Syndicate to 
Haskins and the Kiblers, or who bargained to throw in 
the 5 and the 8 lots to them respectively by way of good 
measure. These were all transactions with the claim- 
ants, the other contracting parties to which were Bloch-. 
man and his Syndicate, and not the trustee. 


The title to the money raised by Blochman and the 
Syndicate was in the debtor of plaintiff when it was paid 
on the debt; it was received as such debtor’s money and 
irrevocably applied as such; and the contract gave the 
plaintiff the unqualified right to these payments, to 
which as provided in the contract (Tr., p. 40) it was en- 
iiledearall events. 

As already stated this rescission and refunding argu- 
ment proceeds upon the premise that the trustee exceeded 
its powers in the attempt, or efforts with intent, to dis- 
place plaintiff's prior liens. In other words the argu- 
ment implies the admission of a violation by the trustee 
of its trust for plaintiff. It is a surprising premise for the 
trustee to adopt as a basis of its estoppel argument. For, 
if the premise is true, the trustee is liable to its co-defend- 
ants for doing what it had no right to engage to do for 
them,—unless the trustee can protect itself on the ground 
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that these co-defendants were as much chargeable with 
knowledge that the trustee exceeded his power as the 
trustee itself. 

In faet, the argument must all return to the primary 
question in this case, which is, whether the trustee did 
exceed its powers in the attempt to displace plaintiff's 
lien upon these lots. If so, then all persons with whom 
Blochman and his Syndicate dealt are conelusively 
Ciarecdaaitlmotice civthat tact.) Do the extentstla: 
the trustee did exceed its authority it was not plaintiff's 
agent. Neither is plaintiff responsible to any one for 
the trustee's conduct in exceeding its power ; nor is plain- 
tiff under any obligation to refund money which it right- 
fully received from its debtor and applied to its valid 
claim for purchase money. 

If, on the contrary, it shall be found that the trustee 
was authorized by the Declaration of Trust to deal with 
these lots as it did deal with them at the request of Bloch- 
man and his Syndicate, then likewise there is nothing to 
rescind or refund, and no estoppel is involved; and the 
only question would be, what was the legal effeet of that 
which was actually done as affecting plaintiff's prior 
lien? 

But, the trustee becomes a sort of a felo de se in sub- 
mitting an argument invoking the principles of estoppel 
which proceeds upon the premise that it itself violated 
its trust for plaintiff. 

In wiew of the suggestions made in these several 
briefs, as illustrated in that for Haskins, to the general 
STecimtiatsiie tristce, lay its acts im reference fo the 
trust property, bound the appellant by these attempted 
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“releases’’, we repeat that the very language of these or- 
ders from Blochman upon the trustee was notice to the 
recipients that the Union Title & Trust Company held 
the legal title as trustee, and that Blochman and his Syn- 
dicate had only equitable interests; and moreover, these 
orders disclosed on their face that a relation existed be- 
tween Blochman and the plaintiff which called for pay- 
ments of the money raised by Blochman and his Svndi- 
cate to plaintiff. 

The rule that one knowing that the title to real prop- 
erty is vested upon a trust is thereby put upon inquiry 
as to the limitations and restrictions upon the power of 
disposition by the trustee, has nowhere been more ex- 
plicitly held than by this court, wide: Geyser Marion 
Gold Amine Co. vs. Stark, 106 Fed., 558; followed in 
Stemfels vs. WVatson, 139 Fed., 505. Hence, we submit 
that the whole contention that these persons dealing 
with Blochman or his Syndicate with regard to their 
equities, under a title held by the Union Title & Trust 
Company, as trustee, dealt with the trustee as the agent 
of the plaintiff without regard to the conditions, limita- 
tions or restrictions of the trust, is in direct conflict with 
the equitable rule stated in those cases as follows: 

“The fact that he holds it as trustee 1s a warn- 
ing and declaration to the world that he is without 
the power of disposition, unless that power is spe- 
cifically given by the instrument creating the trust, 
or by the assent of those whom he represents.” 

The assent of Blochman or the Syndicate could bind 
their interest; but it required the assent of plaintiff be- 
fore the trustee could bind its interest in any attempt 
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to displace the plaintiff's lien. It is very certain that 
the plaintiff gave no such assent after the making of this 
Declaration of Trust. 


So the question comes back to the primary inquiry as 
to whether the plaintiff gave in advance, by the trust 
agreement itself, its assent that the trustee might, upon 
the mere payment of overdue installments of the pur- 
chase price, and while the purchaser remained in de- 
fault on his covenants to improve and to pay taxes, re- 
lease plaintiff's equitable mortgage upon these 30 lots 


for the unpaid purchase money. 


This is, however, not conceding that what was actu- 
ally done by the trustee, in the premises, amounted even 
in form and legal purport, to discharges or “releases” 
of plaintiff's subsisting and paramount lien of these lots. 


Consideration of Pomis miade ime tice Trusices Brief, 
wider iieadie “Relcascs™Not Limitcd to Sales.” 


In order to avoid misapprehension, we re-state the 
position which we have attempted to maintain respect- 
ing the matters discussed by counsel under this head- 
ing, thus: 

We submit that the trust agreement contains no au- 
thority to the trustee to execute deeds for subdivisions, 
except in case of sales by the beneficiary. 7. ¢c., Blochman 
or his assignee. 

We say that the contract gave no authority to the 
trustee to create liens or hypothecations on any subdi- 
Rison o1the tract, by Declarations of Trust, or other- 
Piece, at thevinstance of Blochman or the Syndicate 
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zhich should displace plaintiff's equitable mortgage pre 
tanto; and that the only partial releases which were pro- 
vided for or contemplated by the contract were through 
decdcmio De execnicd Dy the stilistce pirsiant ta Sales: 
made to purchasers of such subdivisions. 


There is no provision for deeds to Blochman himself 
of any subdivision, nor does the assignee of his whole in- 
terest, the Syndicate, have any greater right than he. 


The same paragraph of the contract which contains 
the provision relating ‘to sales of subdivisions and di- 
recting the execution of deeds in that case, contains the 
provision which defines when Blochman or his assigns 
shall be entitled to conveyance. And its language is as 


follows: 


‘And after every and all claim or demand of said 
payee, and the said expenses hereinbefore men- 
tioned, have been fully paid and lqtuidated by said 
beneficiary, then in that event said trustee ts auth- 
orized, upon demand of said beneficiary, to convey 
all remaining property in its hands to said bene- 


ficiary, or his assigns.” 


We perceive no limitation upon Blochman's right to 
negotiate sales of the whole or any part of his interest 
in this tract. Indeed, he disposed of his whole interest 
to his Syndicate corporation. We have not questioned 
that. But, when it comes to the execution of deeds by 
the trustee, it is them that the question arises whether 
the necessary conditions precedent to the exercise of 
the trustee’s power and authority to deed have been 


complied with. In fact, this strict question 1s presented 
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by the record in the case only of the deed made to Has- 
kins. 

But as to everything else done by the trustee, that is, 
as to all it has essayed to do, with the other 25 lots, all 
was and is entirely without the letter, as well as the spirit 
of any authority given to the trustee in the trust agree- 
ment. 

Persia ceanchimiiniseacneetient i1Omlmcnia 1O.endmim 
vain for any authority to this trustee to declare new and 
adverse trusts in favor of parties contracting with Bloch- 
man or the Syndicate to loan them money, or to induce 
them to become purchasers of the corporation stock, 
which trusts should displace plaintiff's security. 

With this preliminary comment, we submit some ex- 
amination of the argument submitted under the above 
head for the trustee. 

Counsel say (p. 51) concerning the paragraph relat- 
ing to the sale of subdivisions and the execution of deeds 
DPyecie (itistee- 


“This provision in no way requires that the sale 
be made at any time, but on the contrary it abso- 
lutely prohibits the beneficiary from consummat- 
ing any sale while the lot or lots intended to be sold 
remain subject to plaintiff's lien or right.” 

And on page 52 it is said: 

“The plaintiff consented to the release pro- 
visions, but never consented that there should be 
a sale out of the trust itself, hence the peculiar lan- 
guage ‘that when so subdivided the said real prop- 
erty may be sold by the beneficiary hereunder, or 
his assigns.’ ” 


36 


lf, by the latter clause, there is meant what it says, 
to-wit: that the trustee had no power to sell, we can 
certainly agree; but if, by the former clause, there is 
meant what it seems to say, then we despair of recon- 
ciline the argument for the trustee with its practice and 


conduct which has brought about this suit. 


For how does this argument comport with the prac- 
tice of the trustee under review? Did it in the transaction 
ine zs wo lS, on Ocrberels 1913, remise to accent 
orders for disposition of lots “while the lot or lots in- 
femeleds to) bessold Treliammesmbicct to plaintit s lien or 
mich. Wiedid just themcentrary. 

If we are permitted to speculate, we suppose the point 
which is sought to be made is that payments by Bloch- 
man or the Syndicate to apply on defaulted installments 
of interest or principal, or both, ipso facto effected a re- 
lease from plaintiff's equitable mortgage of one inside 
lot for every $1000.00 applied on such overdue pay- 
ments; and that thereafter the beneficiary could select 
this number of lots in any portion of the tract and re- 
quire the trustee to deed them to the beneficiary or any- 
one else as the beneficiary should direct. And this argu- 
ment is made the justification of new Declarations of 
Trust made by the trustee, on the theory that as to that 
number of lots it was discharged from any responsibil- 
ity to plaintiff and was trustee only for the beneficiary. 

Pursuing this argument, it is contended on page 65 
and thereafter, that the payment of interest released in- 
side lots at the rate of one for each $1000.00; hut it 
seems to be conceded, at page 66, that the clause provid- 
ing that whenever $1000.00 shall be paid on the debt 
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the interest on the amount paid shall cease, means that 
“interest would only cease on the $1000.00 paid when it 
was paid on the principal.” 

We submit that the whole contention under this head, 
from pages 50 to 69, apparently directed to establish the 
position taken for the trustee that 1t was empowered by 
iievaereciient to execute deeds without respect tovamy 
sales and without regard to any defaults in the contract, 
to one lot for each $1000.00 paid as the whole or any 
part of overdue indebtedness, is absolutely unjustified 
by anything contained in the agreement. 

Stephens vs. Keene, 67 So., 226, cited at page 55 
of opening brief; and see 


liecC omberm vs. Malis, 80 Cal., 111. 


The acceptance of the payments of June 30, 1913, and 
October 15, 1913, made of money overdue under the 
contract, and the retention of the saine, was in accord- 
ance with the plaintiffs contractual rights, and its 
acceptance created no waiver, except at most of the 
previous declaration making the whole unpaid pur- 


chase money duc. 


In further considering this contention, that because 
plaintiff accepted the payments from Blochman or his 
Syndicate of the purchase money overdue, it waived 
all objections to the mutilation of its security, we sub- 
mit: That the only waiver to which the plaintiff assented 
in accepting these overdue payments was of its notices 
declaring the whole purchase money due for failure to 
inake these payments on time. The last notice waived 


cestiat ot june 17, 1913. (Ex. 47, Tr., 495.) 


38 


The trust officer of the trustee testified that he did 
not give to plaintiff any further information as to the 
SOlmecwot themioneyspaidsonm mice oO) 1913 stheainmeon= 
frmedemuie letter or the samentate (Ex, 50, Ir. s02)— 
nor of the source of the money paid to plaintiff other 
than that contained in the letter dated October 16, 1913, 
(Ex. 64, Tr., 516). These letters are bare letters of re- 
mittance. The trust officer's reason for not disclosing 
the source of this money as stated by him in his testi- 
mony is that: 

bcicnou think t wterescttes (11. p. 373.) 

Not only did the trustee not think it necessary to say 
anything to plaintiff at the time of these remittances or 
afterwards before the trial, of the source from which 
the debtors derived the money with which they made 
iiesepayvinents, but thegletter ot Noveinber 5, 1913; 
from the trustee to plaintiff is notable, both by what it 
conceals and what it suggests. This letter (Ex. 70, Tr., 
526) contains the following: 

“No doubt you have been closely in touch with 
conditions on the coast, and know that there has 
been very little activity in subdivision property, 
especially in the class of property which must be 
highly restricted, thus calling for extensive im- 
provements before placing ut on the market. When 
the Syndicate was formed they expected through 
the sale of its securities to raise sufficient money to 
further the improvement now under way. They 
raised, however, sufficient amount to make the pay- 
ment which was due you May rst, and they were 
forced to stop improvements on the tract. 
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This letter, so far from revealing the attempted dis- 
position of the 30 lots, or any of them, carries unmis- 
takably the impression that the money for the payment 
made June 30, 1913, had been obtained from the sale of 
securities of the Syndicate. So far as appears it had no 
securities except its preferred and common stock. Iifty 
shares of this preferred stock were sold to Haskins and 
50 shares to the Kiblers. Under the resolution of the 
Board of Directors of the Syndicate, this stock was au- 
thorized to be sold only at par. 

The letter is a plain suppresio veri of the fact that 
the 30 or any lots had been used with the trustee’s aid 
to raise the money, and a positive suggestio falst, in 
that it conveys the clear intimation that the money was 
sed by Salesot Scemeanes of the Syndicate, lneiins 
letter it will also be noted that there is a reference to 
“the improvements now under way”. 

And so it was that complainant in the effort to learn 
the true status of the tract, made through its attorney, 
fie explicit inquiry in his letter of December 19, 1913, as 
follows: 


“Have the lands been subdivided into lots as pro- 
vided in the contract they may be, and have any of 
the lots been sold on contract or otherwise ?” 

In answer to this, by the letter of the trustee to the 
attorney for complainant, dated December 24, 1913, was 
conveyed the first intimation of what the trustee had 
done, in the following language: 

“Replying to your second question, we beg to 
state that the land has been subdivided into lots in 
a subdivision known as La Binda Park, and pur- 
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suant to the provisions of the declaration of trust, 

a nuntber of lots have been released upon payment 

of the amount designated in the declaration, which 

ainounts have been duly forwarded to your credit.”’ 

Upon receipt of this letter, Mr. Congdon, as attorney 

for complainant wrote to the trustee under date of Jan- 
uary 5, 1914, a letter which contains the following: 


“Was very much surprised to learn from Mr. 
Porter that you had released or deeded certain lots 
upon payment of the first installment of $25,000 
Med ite COMmactamasiatcrest, “Certainly alice 
contract does not provide for such procedure. The 
contract with reference to deeding lots provided 
that when lots are sold you are authorized to con- 
vey upon receiving on account of an inside lot sold 
$1000 and on account of a corner lot sold $1200.” 


We have referred again thus at length to the corre- 
spondence, to demonstrate that in accepting the pay- 
ments of the defaulted principal and interest remitted 
June 30, 1913, and the defaulted interest remitted Oc- 
tober 16, 1913, the complainant was without any knowl- 
edge or notice that the trustee had been a party to an 
attempted “release” of any lots, from being security 
for the indebtedness remaining unpaid after the applhi- 
cation of those payments on the obligation overdue; and 
therefore, that there can be no pretence that complain- 
ant by acceptance of those payments, waived any condi- 
tions or terms of the contract which restricted the power 
of the trustee to make any such release of security. 

Under all the facts, so far as known by or conmnum- 


cated to complainant by the trustee, or anyone else, the 
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complainant was justified in believing that Blochman 
paid the amount remitted June 30, 1913, as a simple pay- 
ment under his contract; and that the payment of inter- 
est remitted October 16, 1913, was a simple payinent 
upon the obligation of Blochman’s contract by him and 
his associates, disconnected from any participation by 
the trustee by way of an attempted release of lots. What 
other inference could complainant draw from the letter 
Oi ene oO loeterennine 10.2 tender o1 the imeney aia 
gold, without hint of any condition or qualifying terms; 
and what from the letter of November 5, 1913, calcul- 
ated to create the impression that the moneys had been 
raised by a sale by Blochman’s Syndicate, of its se- 
curities? 

We submit, that the acceptance of these payments 
were rightfully attributed by complainant to the simple 
pro tanto performance by Blochman or his Syndicate of 
the overdue obligations of his contract; and that neither 
the acceptance of these payments, nor the retention of 
them, constitutes any waiver of the conditions of the 
trust agreement which governed and limited the right 
and authority of the trustee to consent to a release of 
the thirty lots from being security for the purchase 
money now remaining unpaid. 

We do not question that by the suppressions of the 
truth and the suggestion of what was not true as above 
pointed out, the trustee obtained the consent of the 
complainant to waive its declarations in the notice served 
imeem iOS wdeclarite the whole amount die. tlic 
Waiver was, however, obtained illegitimately, and even 
as so obtained extended no further than to give Bloch- 
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man time to make the subsequent payments according to 
the contract. But upon the new default November 1, 
1913, the complainant, still without knowledge of the 
trustee's acts relating to its attempt-to withdraw these 
30 lots from plaintiff's security, gave renewed notice of 
election to declare the whole $100,000.00 remaining un- 
paid, for non-payment of the installment of $25,000.00 
and interest due November 1, 1913, which notice was 
dated November 3, 1913, and served November 8, 1913. 


But all this has no tendency to show waiver by the 
complainant of any right it had under the trust deed to 
object to the validity of the attempt to release these 30 
lots in order to raise money to make payments of prin- 
cipal and interest long in arrears. 

@ipace. 0c? seq or themprier tor thesmilstee sit 
seems to be specifically charged that plaintiff is repudiat- 
ing the contract by insisting that the trustee had no 
right under the contract to mutilate the entirety of plain- 
tiff's security for the unpaid purchase money, as the 
trustee insists it has done. This charge is founded upon 
the fact that plaintiff retains the money paid to it by 
Blochman on June 30, 1913, and October 15, 1913, 
through the trustee, on overdue payments. Counsel de- 
Claire: 

“We insist that plaintiff cannot, while it retains 
this money, deny the right of any of the defendants 
to releases of lots, or the authority of the trustee 
to make them.”’ 

The brief declares that the plaintiff's theory to the 
contrary “is so repulsive to every instinct of justice, 
that it should not for a moment be entertained.” 
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We must, however, adhere to this theory, however 
repulsive it may seem to the trustee, or to any or all of 
the other defendants. 

We ask, did the plaintiff do anything wrong in re- 
ceiving these payments? Was it not in the contract, 
unmediately following the paragraphs containing pro- 
visions permitting the subdivision and containing the 
covenant, in that case to expend at least $25,000 in im- 
provements; and, the paragraph that when so subdi- 
vided, the beneficiary might make sales, and in such 
case, on payment of the stipulated sums to the trustee, it 
might execute deeds, provided as follows (Tr., p. 39-40) : 


“Nothing herein contained shall be construed as 
extending the time for the payment of said one 
hundred twenty-five thousand dollars ($125,000) 
hereinbefore mentioned, but that said sum shall be 
paid as hereinbefore provided at all events.” 


Was not plaintiff entitled to these payments, even 
though no attempt had ever been made to subdivide? 
Certainly so. 

Ts it supposed that the contract obliges the plaintiff 
to return this money because the improvements were 
not made? The supposition is absurd. But to this re- 
sult does this argument seem to come. 

In the analysis of this contract, let the further inquiry 
be made: What security was there reserved in the con- 
tract for the performance of this covenant to improve 
in the contingency that Blochman elected to make and 
made the subdivision? It will be observed that the con- 
tract confers upon the plaintiff the power to declare the 
whole sum due, that is, to accelerate the maturity of all 
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installments of the purchase money, in but two cases. 
(Tr., pp. 40-41.) 

Ist. lor taxes remaining unpaid after delinquent. 

2nd. For any installment of the purchase price re- 
maining unpaid when due. 

There is no provision for declaring the whole pur- 
chase money due for failure to make the (stipulated 
amount of improvements. 

What security then was reserved in the contract for 
the enforcement of this covenant to expend not less than 
$25,000 which was made with both the trustee and the 
plaintiff ? 

The only security consistent with the survival of the 
contract, was the duty of the trustee to abstain from 
“executing deeds” while this covenant remained unper- 
formed. For, as we insist, the trustee had no right to 
execute deeds for subdivisions of the tract so long as 
the improvements had not been made. 

It was to sales by Blochman of lots in the tract as so 
improved to which plaintiff assented; and it was to the 
execution of deeds by the trustee of lots in the tract as 
so improved that the plaintiff assented; but it assented 
to nothing other and to nothing less—neither in mak- 
ing the contract nor at any time since. 

Confessedly, Blochman and his Syndicate utterly 
failed in performing this covenant. What remedy or 
recompense do the defendants, including the trustee, 
hold out to plaintiff for this failure? 

It seems that the remedy suggested is that the plain- 
tiff return the payments made, we presume with inter- 
and that it take back this property encumbered by 


est 
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a subdivision and by dedications to the public thereun- 
der, which have destroyed the utility and marketability 
of the whole 40 acres. 


We submit that the contract does not oblige the plain- 
tiff to subnut to this sort of a rescission and restoration. 
We have already discussed as fully as seems profitable 
the position that none of the persons who dealt with 
Blochman, or the Syndicate, respecting their equities 
under this contract, occupied any other or better posi- 
tion than Blochman, or the Syndicate itself. 


It is submitted that plaintiff by nothing that it has 
done has waived its right to hold the trustee and all of 
the defendants to the terms of the trust declared in the 
Dis teaorecimiciit. 


Plaintiffs lien for securing the purchase nioney is in the 
oo rs, 
nature of an equitable mortgage. 


Under the heading “Nature of the Instrument (Brief 
(Githistee. Dp J0ecmscg.),) ie 1S insisted that the tise 
foueciient Mmuilicecise (Colstimited a simple trust deedk 
as known to the law in this state, and that “plaintiff 
cannot enforce its rights under the instrument by pro- 
ceeding in foreclosure as a mortgage’, and a number of 
cases are cited on pages 39 and 40 to support the propo- 
sition. It is further said, on page 41, that “This action 
should fail in all other respects than as a direction to the 
trustee to complete the performance of the trust.” 

This subject was touched upon in the opening brief 
(page 48). We advert to it here, particularly in view 
of its bearing upon the contention that the powers of 
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the court are confined to directing the trustee to com- 
plete the performance of its trust, and the further con- 
tention that certain persons, in whose favor the trustee 
made Declarations of Trust, upon the order of Bloch- 
man or the Syndicate, or to whom it made sub-declara- 
tions upon the order of such immediate appointees of 
the original beneficiary, are not made parties defendant. 


The security declared in the trust agreement is an equit- 
able mortgage and not the typical “trust decd” as 
known to the law of California. 


The typical trust deed as recognized by the series of 
decisions, commencing with Koch vs. Briggs, 14 Cal., 
257, cited in the brief for the trustee, is described in 
the following extract from the opinion of the Supreme 
Court in bank in the case of Warren vs. All Persons, 
etc., 153 Cal., 771-774, as follows: 

“That instruments conveying property as secur- 
ity for a loan, in trust, to sell in the event of non- 
payment, or to reconvey to the grantor upon pay- 
ment of the debt, create valid, express trusts is thor- 
oughly settled in this state.” 

This is followed by a citation among other cases of, 
Sacramento Bank vs. Alcorn, 121 Cal., 379, which is in- 
cluded in the cases cited in the brief. 

The distinction between this well-known form of se- 
curity for loans, and the trust agreement here involved, 
is so plain that one feels like apologizing for arguing so 
self-evident a proposition. For, 

1. Pius ismiot a loaiebiteascale: 
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2. The grantor is not a lender but a vendor. 

3. The premises in the question were not deeded to 
tientnistes by the debtor to secure his debt: they were 
conveyed by the grantor, who is the creditor. 

4. Upon payment of the debt the premises, by the 
terms of the agreement, are not to be reconveyed to the 
grantor, but are to be conveyed to the whilom debtor. 

The only element which this transaction has in com- 
mon with the true trust deed is that a debt existed and 
exists. It is in its essential elements, the case of a debt 
made pursuant to a sale, under which, by a contempor- 
aneous writing made a part of the same transaction, a 
lien for the unpaid purchase money was reserved. 

The intervention of the trustee to hold the title as 
security for the vendor's purchase money, and subject 
to that for Blochman, the purchaser, as to the whole 
equitable and beneficial interest, does not to the eye of 
equity obscure the real framework of vendor and pur- 
chaser. 

To this sort of relation, the following, from 39 Cyc., 
1792-3, is entirely applicable: 

“A lien for unpaid purchase money may be 
created by express contract in writing, which con- 
tract may be contained either in the conveyance 
itself or in a separate instrument. The lien thus 
reserved is not a technical vendor's hen, but a se- 
curity in the nature of an equitable mortgage, the 
legal title passing to the purchaser subject to the 
eine. 

See the following cases cited in the opening brief, 
page 48: 
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Shallaber vs. Robinson, 97 U. S., 68-78; 
Graramin Tule Co. vs, Green Coue i. Iv, Co,, 139 

Wie Si137 wl 2 oe 
iearle vs. Switiyside Land Co., 150 Cal. 214, 227-8; 
Hodgkins vs. lVrAght, 127 Cal. 688, 692, in which 

it is said: 

“ist decds) tomcectines paxinient sol an debts aire 
an anomaly in our system, and are admittedly incon- 
sistent with the policy of this state in regard to mort- 
gages. It is at least doubtful if they would be now 
sustained but for a line of decisions made before 
they were very seriously questioned. In such case 
the doctrine will not be extended to deeds which are 
MOecxpiessly Ot tiatcumhictel ee 2... mele 
has only been held that such deeds are not mort- 
gages which require foreclosure. In effect they are 
mortgages with power to sell.” 

We submit, then, that this a full-fledged case of fore- 
closure of an equitable mortgage in which the plaintiff 
is under equity Rule 10 entitled to decree for any balance 
found due the plaintiff over and above the proceeds of 
sale. 

Veralsovsubinit tliat thenjmmisdiction of the courte 
erant full relief and to make complete disposition of the 
whole controversy is not to be cut down by any sugges- 
tion that it is limited by the power of sale created in the 
agreement. Upon this subject it is sufficient to refer to 
the emphatic repudiation of any such pretension in the 
case of Gwaramy Jule Co. ¥5. Green Cove K, Kh. Co., 


supra, at pages 142-3. 
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None of the parties in whose favor these secret, unre- 
corded Declarations of Trust were made, are neces- 
sary parties to this suit; but are represented by the 
trustee who is the maker and the depositary of such 
Trust Declarations, and all such persons ‘will be 
bound by the final decree herein. 


It developed in the testimony in this cause at the hear- 
ing for the first time that there are certain persons in 
whose favor the Union Title and Trust Company had 
made the Declarations of Trust which are asserted ad- 
versely to plaintiff's security, which had been kept not 
only unrecorded, but secret. 

No objection on the score was made at the hearing 
that such persons were not made parties, but some ques- 
tion is made by the trustee on this argument over the fact 
that these persons are not joined as defendants. 

We submit that these secret holders of Declarations of 
Trust whether created at the instance of Blochman, or of 
the Syndicate, his transferee, or under them are not nec- 
essary parties in any point of view; moreover, that they 
will be bound by the final decree herein. 

We submit that they will be bound by such decree: 

First. Because this being an action to foreclose an 
equitable mortgage, and these Declarations of Trust not 
having been recorded before the commencement of this 
action, or at all, they fall under the operation of Section 
726 of the Code of Civil Procedure of this State, in which 
is contained the following provision: 

“No person holding a conveyance from or under 
the mortgagor of the property mortgaged, or hav- 
ing a lien thereon, which conveyance or lien does not 
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appear of record in the proper office at the time of 
the commencement of the action, need be made a 
party to such action, and the judgment therein ren- 
dered, and the proceedings therein had, are as con- 
clusive against the party holding such unrecorded 
conveyance or lien as 1f he had been a party to the 
action.” . 
Breedlove vs. Norwich Union Fire Ins. Co., 124 
Cal., 164; 
Filipina vs. Trobock, 134 Cal., 441; 
Hibernia Sav. Loan Asso’ vs. Cochwan, 141 Cal. 
Gao: 

dgar vs. Astorg, 145 Cal., 548. 

Second. All such persons holding Declarations of 
Trust from the Union Title Company, or the Union Title 
and Trust Company, will also be bound by the decree, 
because they are represented by the Trustee insofar as 
these new trusts are asserted adversely to the prior trust, 
in the same trustee, for plaintiff. 

The case here presents an exception to the general rule 
that all persons materially interested in the result of a 
suit ought to be made parties; for the reason that, so far 
as these later trusts were undertaken by the trustee, ad- 
versely to or in violation of the trust already assumed 
by it for plaintiff, they are without right and void. (Civil 
Code, Sees 2252, ; 

“No trustee, so long as he remains in the trust, 
may undertake another trust adverse in its nature 
to the interest of his beneficiary in the subject of 
the trust, without the consent of the latter.” 
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MUiewece is corercd iy tne decision in WY etree. s. 
Warnes, 124 U. S., 169. 

In that case, in the course of the opinion, there is ap- 
proved the following from Rogers vs. Rogers, 3 Paige, 
379, which will suffice to show the point decided: 

“As @ general rule, the cestmis que iwis:, as well 
as the trustee, must be parties, especially where the 
object is to enforce a claim consistent with the valid- 
ity of the trust. But where the complainant claims 
in Opposition to the assignment or deed of trust, and 
seeks to set aside the same on the ground that it is 
fraudulent and void, he is at libertv to proceed 
against the fraudulent assignee or trustee, who is 
the holder of the legal estate in the property, with- 
out joining the cestuis que trust.” 

Third. If these later trusts had been asserted simply 
as junior encumbrances or interests, instead of adverse 
and superior interests, the several cestuis que trust, if 
they had not concealed themselves with the trustee and 
had recorded their Declarations, would still not be neces- 
sary, as distinguished from proper parties. 

We note again that the record shows no objection for 
want of parties made, by motion or answer; nor any ob- 
jection otherwise made at the hearing of the cause. In- 
deed, in view of the admitted refusal of the trustee to 
disclose who were the declarantees of these secret sub- 
trusts, it may, at the time of the hearing, have seemed to 
the trustee to be somewhat indelicate to object that these 
new cestiuis gue trust were not joined as defendants. At 
all events, the case stands here with no objection made 
on this score, seeing that no objection was made by mo- 
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tion or answer by the trustee in whom these trusts were 
made to repose. If any equitable reason could have been 
given therefor the Court had full power “to make a de- 
cree saving the rights of absent parties’. (Equity Rule 
44). 

But, inasmuch as the trustee, who now submits the 
elaborate argument as representing these sub-trusts, did 
not see fit to make any objection of any sort, before or at 
the hearing, to the non-joinder of its new sub-benefici- 
aries, there seems to be no reason for vexing the plain- 
tiff with that matter at this late stage of the case. 

Upon the whole case, we most respectfully submit that 
the plaintiff is, entitled to the relief as stated in the clos- 
ing paragraph of the original brief. 

Ysaac E. Concpon, 

A. HAINES, 

CHARLES C. HAINES, 
Solicitors for Plaintiff. 


NOTE—We make the following corrections of errors 
in opening brief as printed, to-wit: 

On page 10, line 11, for “April 23, 1913,” read ~ April 
Oe Loe 

On page 50, line 2, for “41 Atl.” 360-367" read “366- 
S07. 

On page 66, line 16, for “or subsequent sales” read “of 
subsequent sales.” 

On page 68, line 14, for “since the mortgagor could 
not pay or tender’ etc., read “since the mortgagor could 
bay or tender cte. 


